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sance caused by the defective construc- 
tion of a certain trestle and culvert on 
the line of the road) where all the cor- 
porate property is in the hands of a re- 
ceiver appointed by the Superior Court 
of another county : Brown v. Carolina 
Central, 83 N. C. 128. 

In an action against a railway com- 
pany for damages for injuries to plain- 
tiff', by the negligence of the company, 
the company cannot plead either in bar 
or abatement that such company was in 
the hands of a receiver, and that such 
action was brought without leave of the 
court in which such receiver was ap- 
pointed, though by bringing such suit 
without leave of court, the plaintiff - may 
have been guilty of a contempt : Ohio 
§■ Miss. Ry. Co. v. Nickless, 71 Ind. 
271. 

A plea that at the time of the injury 
to an employee, complained of, the de- 
fendant corporation was in the hands of 
a receiver, appointed by the court, &c, 
is not defective because it fails to set out 
the order appointing such receiver : Ohio 
$• Miss. Ry. Co. v. Anderson, 10 111. 
App. 313. But see contra, Ohio $■ Miss. 
Ry. Co. v. Fitch, 20 Ind. 499. 

Discharge. Efbct upon Liabil- 
ities INCUBKED DURING THE RECEIV- 
ERSHIP. 

As regards the effect of the discharge 
of a receiver upon liabilities incurred by 



him during his receivership, Mr. High, 
in his work on receivers, <S 848, p. 541, 
says : " It is held that the discharge does 
not constitute a bar to bringing any ac- 
tion against him on account of such mat- 
ters, when the liability incurred is suffi- 
cient to create a right of action." And 
he cites Miller v. Loeb, 64 Barb. 454, 
and referred to in the principal case, 
where it was held that the fact that a re- 
ceiver has been discharged is no answei 
to a motion for leave to bring an action 
against him for the claim and delivery 
of property, where it appears that the 
claimants of the property had no notice 
of the motion to discharge the receiver, 
although he was aware of their claim ; 
and that the receiver has sold the pro- 
perty claimed after notice of the claim 
and after the service upon him of a peti- 
tion and notice of motion for leave to 
prosecute. 

The above case, together with Farmers' 
Loan and Trust Co. v. Cent. Ry. Co., 2 
McCrary 181, are the only authorities 
we have been able to find that would 
seem to indicate that the discharge of a 
receiver does not operate as a discharge 
of the property held by him for torts 
committed during the receivership — and 
these cases, as shown in the principal 
case, do not support the proposition. 
Chaeles L. Billings. 

Chicago. 



Ohio Supreme Court Commission. 
RAILROAD CO. v. GALLAGHER. 

Where an employee of a railroad company, rightfully engaged in the repair of a 
freight car belonging to his employer, calls upon his son, a minor under eleven years 
of age, to render him necessary temporary assistance in the work, the son is not a 
trespasser, and if he while so assisting, without any negligence on his part or on the 
part of his father, is injured through the negligence of the agents and servants of 
another railroad company, in backing a train of cars upon a side track while the car 
is being repaired, the latter company is liable for damages for the injury by him so 
received. 

Vol. XXXII.— 75 
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Error to the District Court of Richland county. 

On June 24th 1879, the Pennsylvania Company operated as 
lessee the line of railroad known as the Pittsburgh, Fort Wayne & 
Chicago Railway, and which at Mansfield, Ohio, crosses the Balti- 
more and Ohio Railroad. The B. & 0. R. R. Co. had five differ- 
ent tracks, running nearly parallel with Main street in that city. 
One of these tracks was known as the " transfer track," which by 
means of a switch at the North end, was connected with the main 
track of the Pittsburgh, Fort Wayne & Chicago Railway. At the 
South end of this transfer track, it was connected with the main 
track of the B. & 0. R. R. Co. It was the only means of trans- 
ferring cars from one of these railroads to the other. 

Daniel Gallagher was in the employment of the B. & 0. R. R. 
Co. as car inspector and repairer, and had a shop near this trans- 
fer track. It was a part of the duty of Daniel Gallagher to inspect 
the cars coming into the yard of the B. & 0. R. R. Co., and repair 
such as required repairs. Hi3 residence was a mile from the shop, 
and on the 24th day of June 1879, Charles Gallagher, his son, 
then a boy under eleven years of age, as had been his custom, 
caried his father's dinner to the shop. A car loaded with coal, 
waiting to be transferred to the P., Ft. W. & Ch. R. R., was stand- 
ing on this transfer track and needed repairs. It was in some 
manner broken underneath the car, where the drawbar is fastened. 
Daniel Gallagher did not know how soon the car would have to be 
transferred, and it was his duty to repair it before it left the trans- 
fer track. The north end of this track curves towards the west. 
North of this broken car, and on the same transfer track, and 
between it and the Pennsylvania Company"s track, were standing 
eight or ten freight cars, completely hiding the view of the north 
end of this track, from Daniel Gallagher and his son. The father, 
for the purpose of repairing the car, shovelled away the coal from 
over the bolts, then requested his son to assist him, got under the 
car with his son, found a strap iron bent down, put his jack under 
it and was raising it, and requested his son to hold a piece of wood 
under it, while the father forced it up against the iron. While the 
father and son were under this car, engaged in this work, a through 
freight train belonging to the Pennsylvania Company, without 
signal of any kind, by bell or whistle, backed on the transfer track 
six or eight cars with such force, as to strike with great force and 
violence against the freight cars that were so standing upon said 
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track, and against the freight car that was so being repaired, and 
thereby caused the injuries to Charles Gallagher, the son, com- 
plained of. 

In the court below the plaintiff claimed that the railroad was 
negligent in not giving any signals, and using the transfer track in 
an improper manner. 

At the close of the testimony the defendant among other requests 
asked the court to charge the jury as follows: "Fourth, Even 
although the defendant varied from the usual manner of using this 
track in question, yet if the plaintiff was there not as an employee 
of the B. k 0. R. R. Co., he cannot complain of the negligence 
unless you find that the defendant's agents knew that he was there, 
and wilfully injured him." " Fifth, The mere fact that his 
father took the plaintiff with him, would not invest him with 
the capacity of an employee of the B. & 0. R. R. Company." 

The court gave the fourth charge to the jury with the following 
qualification : " Gentlemen, if the plaintiff at the time he received 
the injury was wrongfully upon the track, then act upon this as 
the law," to which qualification the defendant by counsel excepted. 
And to the fifth request the court added the following : " This, 
gentlemen, is correct. But if you find that the defendant and the 
B. & 0. Company were each rightfully in the joint use and occu- 
pation of this transfer track, and the father of this plaintiff then 
in the employment of the B. & 0. Company duly authorized, was 
engaged in repairing a car upon this track ; that the plaintiff brought 
to him his dinner, and that while engaged in repairing said car 
shortly thereafter, the father requested plaintiff to render him 
necessary temporary assistance, to enable him, the father, to per- 
form said work of repairing said car, I will submit to you the 
question as to whether the father, under the facts of this case, was 
authorized to thus employ his son for the B. & 0. Company, to 
assist him thus in the manner shown by the evidence. If he was 
thus authorized to employ the plantiff, then the plaintiff was right- 
fully upon the track." To this qualification the defendant by 
counsel excepted. 

The jury returned a verdict for the plaintiff. Judgment was 
entered accordingly. A bill of exceptions was taken embodying 
all the testimony, and on error, the District Court affirmed the 
judgment of the Common Pleas ; to reverse which judgment of 
affirmance, a petition in error is filed in this court. 
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Hush Taggart, for plaintiff in error. 
Jenner $• Tracy, for defendant in error. 

The opinion of the court was delivered by 

Dickman, J. — It was the province of the jury to inquire 
whether the transfer track was used in an improper manner by the 
Pennsylvania Company, at the time Charles Gallagher was injured ; 
and whether the company, through its agents and servants, neg- 
ligently, and without giving the usual or any signal or notice to 
him or to his father, moved the cars upon the transfer track, and 
thus inflicted the injury received. 

Upon a careful examination of all the testimony disclosed by the 
record, we are not satisfied that the verdict of the jury was so 
clearly against the weight of the evidence, as to require that it 
should be set aside and the judgment reversed, unless the son was 
assisting his father under such circumstances, or the son's conduct 
at the time was such, that ordinary care and prudence to prevent 
the injury could not be exacted of the Company : Landis v. Kelly, 
27 Ohio St. 567. 

It is not necessary to inquire, whether the son, notwithstanding 
his immature years, would be responsible for a failure to use the 
ordinary degree of care, as it is not claimed that there was any 
negligence on his part or on the part of his father — if the father's 
negligence could be imputed to him. But it is contended that the 
same relations did not exist between the Pennsylvania Company 
and the son which existed between that company and the father ; 
that the same measure of duty was not owing by that company to 
the son which was owing to the father. Daniel Gallagher, it is 
said, was an employee of the Bait. & Ohio R. R. Co., and was 
rightfully engaged in the line of bis duty, while his son was not 
such an employee ; that the father had no authority from his em- 
ployer to call upon his son to assist him ; and that the son rendered 
the required assistance at his peril, notwithstanding the Pennsyl- 
vania Company might fail to use ordinary care and prudence. 

As appears by the evidence, Daniel Gallagher was the car 
inspector, and in that capacity the duty devolved upon him to 
attend to the repairing of cars. His employer must be regarded 
as having invested him with all the necessary powers incident to 
his employment. If A. employs B. to operate his factory, giving to 
him the entire charge over the same, from the nature of the employ- 
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ment B. is vested with power to do such acts as may be necessary 
for the conduct of the business in which he is employed, in its 
ordinary and usual manner ; as, if machinery should break, to get 
it repaired, and generally to do any acts essential to the discharge 
of his duties and the prosecution of the business usually intrusted 
to persons in his position : Woods Law of Master and Servant 
500. 

In the business of repairing the broken car, Daniel Gallagher 
was authorized to bring to his aid any instrument or agency neces- 
sary to the proper performance of his work. He availed himself 
of the necessary temporary assistance of his son as he used other 
instrumentalities under his control. He did not delegate to another a 
charge committed to himself personally, because of his acknowledged 
skill and fitness, but directed his son to render assistance which 
was merely mechanical, and under the supervising guidance and 
control of the father's mind and will. Presumptively, Daniel Gal- 
lagher did not exceed his powers in calling upon his son for tem- 
porary assistance ; and though a contingency might have been 
possible, in which the Bait. & Ohio R. R. Co., might have raised 
a question as to the son's right to recover for it, in an action for 
injuries received through his father's carelessness, such possible 
contingency would not excuse a want of due care on the part of the 
Pennsylvania Company. Charles Gallagher was not a trespasser, 
nor wrongfully on the premises where he was injured. And we 
cannot reach the conclusion, that he bore such a relation to the 
Bait. & Ohio R. R. Co., that while rendering needed assistance 
to that company, in compliance with the directions of its agent 
with such implied authority, he was placed beyond the pale of 
protection against the carelessness of plaintiff in error. 

In another aspect of this case, it would seem that if the Penn- 
sylvania Company could have recovered of the Bait. & Ohio R. R. 
Co., for any injury received by it at the hands of Charles Gallagher 
while under his father's direction and control, the son was not such 
a stranger to the service of the Bait. & Ohio R. R. Co. as to debar 
him from all remedy for injuries suffered by him through the neg- 
ligence of the agents and servants of the Pennsylvania Company. 
That the Pennsylvania Company would have such right of action, 
is the doctrine of well adjudged cases. 

Simons v. Monier, 29 Barb. 419, was a case in which the defend- 
ant owned a farm, his servant residing on it. In the course of 
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farming the servant cut a quantity of brush and piled it in heaps 
adjacent to the plaintiff's land. He then sent his son, an infant, 
to set fire to it, and the fire extended to the plaintiff's land, destroy- 
ing a quantity of timber thereon. It was held that the act of the 
son was the act of the father — tbe defendant's servant — he being 
under his control ; and that the defendant was liable. Although 
the act was done by the hand of the son, the hand was directed, 
guided and controlled by the mind and will of the father. See 
Althorf v. Wolfe, 22 N. Y. 355 ; Booth v. Mister, 1 Carr. & 
Payne 66. 

In the view which we take of this case, the defendant was not 
prejudiced by the qualifications added by the court to the fourth 
and fifth requests given in charge to the jury. We are therefore 
of opinion that the judgment of the District Court should be 
affirmed. 

Judgment accordingly. 



It was urged against recovery in this 
case, that the sou was not an employee, 
because the father had no right to call 
upon him for assistance, hence he was 
not rightfully on the track, and the rail- 
road company was not responsible for 
the injury. As a general proposition, 
the court substantially advanced the doc- 
trine that a railroad company guilty of 
negligence is responsible for injury to a 
person rightfully on the track, and in this 
case Charles Gallagher was rightfully on 
the track, because the father had autho- 
rity to call on him for assistance. 

There are several nice distinctions 
which the decisions have injected into 
the principle enunciated in this case ; 

(1) in the limits of the liability of the 
master for the torts of a sub-servant ; 

(2) the distinction respecting fixed and 
movable property. It is a settled rule 
of law that when the master places the 
servant in charge of a certain depart- 
ment of work, or to do certain work he 
is vested with the power to do any and 
all acts necessary for the conduct of the 
business in which he is employed, in its 
ordinary and usual manner. 

It is stated in Beaulieu v. Finglam, 
Year Book, 2 H. iv., fol. 18, p. 6, that 



"I shall answer to my neighbor for him 
who enters my house with my leave, or 
with my knowledge, or who is a guest 
with me or with my servant, if he or 
any of them does anything, as with a 
candle or other thing by which doing 
the house of my neighbor is burned. 
But if a man from outside my house 
against my will throws fire into the straw 
of my house or elsewhere, whereby my 
house is burned and also the house of my 
neighbor, for this I shall not be held to 
answer to them, for this cannot be called 
a fault on my part, but was against my 
will." 

In Booth v. Mister, 7 Carr. & Payne 
66, the defendant was held liable for 
damages to plaintiff's cab caused by the 
negligent manner in which the defend- 
ant's cart was driven. The defendant's 
servant was not driving at the time, but 
had entrusted the driving to a stran- 
ger who was riding with the servant, 
and who was not in the service of 
the defendant. The negligence of the 
stranger was the act of the defendant's 
servant the master having placed in the 
servant power to do the injury. In Suy. 
dam v. Moore Sr Losee, 8 Barb. 358, the 
defendant's engineer and fireman on the 
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Saratoga and Schenectady railroad, while 
running the engine killed plaintiff's cow, 
which had gotten on the track because 
of the want of cattle-guards and fencing. 
The fireman Losee was the servant of 
the engineer Moore. Amongst other 
things, it was urged that Losee was 
not liable, not being the servant of the 
company, but the court held that he was 
such servant, stating " If a servant 
employs another to do a business and 
in doing it such person causes an injury, 
the master is liable ; on the principle 
that both are servants of the same mas- 
ter, and all are responsible either jointly 
or severally for an injury resulting from 
negligence in conducting the train." In 
Simons v. Monier, 29 Barb. 419, the 
defendant owned a tract of land adjoin- 
ing the plaintiffs land, and entrusted it 
to the care of and cultivation by his 
servant Seth Perry, whom the defendant 
directed to summer-fallow a certain part 
near the plaintiff's land. In doing this 
he cut a large quantity of brush growing 
on it, and piled it near the plaintiff's prem- 
ises. Perry then sent his son John Perry 
(who was not the defendant's servant), 
to set fire to the brush, which he did, 
whereby the fence and the woods of the 
plaintiff were burned and damaged. At 
the time the fence and woods were so 
dry that ordinary care forbade the burn- 
ing of the brush. The defendant re- 
quested the trial court to charge the jury 
that John Perry was not the servant of 
the defendant, but the servant of Seth 
Perry, and hence the defendant was not 
responsiblefor his acts. This was refused, 
and instead the court charged that the act 
of John Perry in setting fire to the brash 
was the act of Seth Perry, and that if it 
was negligent to set fire to the brush, 
the plaintiff should recover. The Su- 
preme Court held the charge correct, and 
stated that " the act of the son was the 
act of the father. It was his immediate 
personal act; for although it was done 
by the hand of the son ; the hand was 
directed, guided, and controlled by the 



mind and will of the father. It was the 
father's will and volition exclusively. 
It was his carelessness and not the care- 
lessness of the son. It was precisely as 
much the act of the father as though he 
had used some other means or instrument 
in conveying the fire and kindling the 
flame. This being so, the defendant was 
clearly liable if the setting of the fire 
was within the scope of the employment 
of Seth Perry as a hired servant, and 
of this we have no doubt." The defend- 
ant would not have been liable had the 
son been employed by the father to do 
the work generally, for then he would 
have been an independent actor or sub- 
contractor. " The master's liability does 
not extend to the negligent act of his 
servant's agent or servant, unless the 
servant of such master has directed the 
particular act or is so connected with it 
as to make the negligence his own, in fact 
as well as in law ;" and is acting with- 
in the scope of his authority. In Althorf 
v. Wolfe, 22 N. Y. 355, whilst the plain- 
tiff's intestate was passing on the public 
street, in front of defendant's house, he 
was struck on the head with snow and 
ice thrown from its roof, producing in- 
juries which caused his death. Defend- 
ant directed his servant Fagan to remove 
the snow from the roof, as it leaked. 
Fagan asked one Cashan to help him. 
Both went on the roof and commenced 
shoveling. It was not shown who threw 
the snow which caused the injury. The 
defendant did not direct Fagan how the 
snow should be removed and gave no 
authority to engage Cashan. The trial 
court charged the jury that Fagan had a 
general power, and "if in the perform- 
ance of this general direction an injury 
results in consequence of negligence, the 
defendant is liable ;" although the act 
was done by a stranger assisting the 
servant at his request. The appellate 
court stated that Fagan's instructions 
were general ; hence he was empowered 
to determine how it should be performed, 
and where the snow and ice should be 
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deposited ; and the defendant was there- 
fore liable for any injury resulting from 
negligence in performing the work. ' ' It 
was immaterial whether Fagan or Cashan 
threw the snow and ice. Fagan was 
charged with the duty, and thus invested 
with the discretion, to pr6cure aid and 
use his own judgment as to the mode, ' ' 
and hence he " put into the hands of 
Fagan power to do the injury." And 
Denio, J., said, that the instructions to 
Fagan gave him power to get another 
person to assist. "If we keep in mind 
that the defendant is responsible for the 
acts of Fagan, and that Fagan took his 
comrade on to the roof, and thus enabled 
the latter to do the mischief, it is difficult 
to discover any principle which will shield 
the defendants from responsibility. It is 
not necessary to consider Cashan as the 
defendant's servant. Be was rather the 
instrument by which Fagan, for whose con- 
duct the defendant teas undeniably respon- 
sible, did the wrong. ' ' 

In this case it is difficult to determine 
whether the liability was placed upon the 
ground that the servant acted within his 
authority, or on the exploded doctrine 
that the owner of fixed property is re- 
sponsible for injuries resulting from its 
use ; a doctrine which as will be seen 
originated in Bush v. Steinman. 

The case of Bradley v. N. Y. C. Rail- 
road Co., 62 N. Y. 99, was one where a 
foreman, charged with the duty to keep 
the track clear of snow, employed the 
plaintiff to help him, and agreed to no- 
tify him of the approach of trains, but 
failed to do so, whereby he was injured 
by a train and the defendant was held 
liable. 

In some cases a distinction has been 
made between a volunteer who gratu- 
itously, and without request, assists a 
servant, and where a person assists the 
servant at the servant's request, or to 
expedite his own business ; the master 
being liable in the latter and not in the 
former case : Osborne v. Knox Sf C. 
Railroad Co., 68 Me. 49 ; Degg v. Rail- 



road Co., 1 H. & N. 773; Eolmes v. 
Railroad Co., L. R., 4 Ex. 254 ; 6 Id. 
123; Wright v. Railroad Co., L. R., 1 
Q. B. 252 ; 10 Id. 298 ; Potter v. Faulk- 
ner, 1 B. & S. 800. But it is difficult 
to see how this distinction can as a mat- 
ter of principle be made. The cause 
of the injury is the negligence, and who- 
ever produced the cause should be held 
liable. Between a volunteer who assists 
in furthering the master's business on bis 
own volition, and a person who assists 
at the request of the servant, there should 
be no distinction ; both are volunteers. 

Recurring to the original proposition. 
In Wichtrecht v. Fassnacht, 17 La. Ann. 
166, the defendant, brewers, employed 
men to carry beer about the city and sell 
it, furnishing carts for the purpose. 
These servants employed other drivers, 
the defendants not objecting. While one 
of the drivers so employed was driving 
for the purpose of selling the beer, he 
drove over the plaintiff, a small child, 
and in an action to recover for the in- 
jury, it was held that the defendant was 
liable, whether the injury resulted from 
the act of the servant employed by him, 
or by a servant employed by the ser- 
vant. 

This doctrine that the master is liable 
for the aets of his servant's servant ; and 
the rule in such cases as to who is to be 
deemed the master was first adjudicated 
in Bush v. Steinman, 1 Bos. & Pull. 404, 
which also first announced the distinction 
between fixed and movable property, but 
which was subsequently repudiated. In 
that case the defendant becsme the pur- 
chaser of a dilapidated house by the way- 
side. He contracted for its repair. The 
contractor contracted with a carpenter to 
do all the labor and furnish the material. 
The carpenter contracted with a mason 
to do part of the work, and also agreed 
with a lime burner to furnish and deliver 
the lime. The lime burner's servant 
brought the lime and deposited it in the 
highway in front of the defendant's 
house. The plaintiff and his wife in 



RAILROAD CO. v. GALLAGHER. 



601 



passing along the highway struck against 
the lime, were overturned and injured. 
The owner of the house was held liable. 
Chief Justice Etbe at first thought that 
the relation of master and servant did 
not exist between the owner of the house 
and the lime burner's man, but when sit- 
ting in the court in banc he concluded 
otherwise, and said that the court was 
satisfied that the action would lie, but 
had great difficulty in stating with Ac- 
curacy the ground upon which it was to 
be sustained. He said in express terms 
that the relation of master and servant 
as commonly exemplified in actions 
brought against the master was not suf- 
ficient to sustain the decision in that case; 
and that the general proposition that a 
person shall be answerable for any injury 
which arises in carrying into execution that 
which he had employed another to do, was 
too large and too loose. He relied on 
Stone v. Cartwright, 6 T. R. 411 ; Lit- 
tledale v. Lonsdale, 2 H. Bl. 267, and 
a case stated by Justice Bulleb. In 
the two former the tort was done by 
workmen who were really servants of the 
owner, and the latter was a statement 
from memory that " where a master em- 
ployed a servant to do some act, and the 
servant out of idleness employed another 
to do it, and that person committed the 
injury, the master was held liable. In 
Bush v. Steinman, Rooke, J., said 
" that a man who has work going on 
upon his premises for his benefit must be 
civilly answerable for those whom he em- 
ploys, that it shall be intended by the 
court that he has control over those who 
work on his premises and he shall not 
be allowed to discharge himself from that 
intendment of law by any act or conduct 
of his own." And this was the ground 
upon which the liability was placed, 
namely, that the owner of fixed property 
is liable for all injuries resulting from 
the negligence of employees engaged in 
executing work upon his premises al- 
though done by a servant of a contractor. 
This was recognised in Sly v. Edgley, 6 
Vol. XXXII.— 76 



Esp. 6 ; Mathews v. Waterworks, 3 Camp. 
403. But in Overton v. Freeman, 1 1 C. 
B. 872, the court said these cases were 
unsatisfactory. The cases of Harris v. 
Baker, 4 M. & S. 27, and Hall v. Smith, 
2 Bing. 156, involved the same question, 
but do not place the decision on the 
ground stated in Bush v. Steinman. 
Rankleson v. Murray, 8 Ad. & El. 109, 
was placed on the relation of master and 
servant, because the master (the ware- 
houseman) was held liable for the neg- 
ligence of his servant's servant in doing 
that which the master ordered done. In 
Burgess v. Gray, 1 C. B. 578, the ques- 
tion involved was the relation of master 
and servant, as was also in Sadler v. 
Henlock, 4 E. & B. 570, and not the 
question of fixed property, as in Bush v. 
Steinman. In Laugher v. Pointer, 5 B. 
& C. 547, although the court was divided 
the soundness of Bush v. Steinman was 
questioned, and in Quarman v. Burnett, 
6 M. & W. 499, the same question arose, 
and the opinions of Tentebden andLn- 
tledale in Laugher v. Pointer followed, 
but that case does not overrule Bush v. 
Steinman as to the liability of owners of 
real estate. In that case the question 
was whether the coach or the owner 
of the horses, who furnished them with 
a driver to the owner of the coach, was 
liable for an injury caused by the negli- 
gence of the driver. The court held the 
owner of the horses liable, the driver 
being his servant. And whilst the court 
stated to make the hirer liable " recourse 
must be had to a different rule and more 
extended principle, namely, that a per- 
son is liable not only for the acts of his 
own servant but for any injury which 
arises by the act of another person in 
carrying into execution that which the 
other person has contracted to do for his 
benefit, a rule too large and too loose." 
It also stated that the cases "in which 
occupiers of land or buildings have been 
held responsible for the acts of others 
than their servants done upon or near or 
in respect to their property have been 
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properly distinguished (from the one) in 
Sangher v. Pointer." Bush v. Steinman, 
held the hirer responsible. Milligun v. 
Wedge, 12 Ad. & EI. 737, sometimes 
cited as recognising Bush v. Steinman, 
rests upon Quarman v. Burnet, as to 
movable property, but Lord Denman 
suggests a doubt whether the distinction 
of resting the liability on fixed or mov- 
able, can be relied on. In that case a 
butcher employed a licensed drover to 
drive home a bullock he had bought at 
market. The drover placed the bullock 
in charge of a boy, by whose negligent 
driving, the bullock ran into the plain- 
tiff's show room, where it did considerable 
damage, and the court held that the 
owner of the bullock was not liable ; the 
boy being the servant of the licensed 
drover. This is correct, because the 
drover was in an independent employ- 
ment. 

The case of Rapson v. Cubitt, 9 M. & 
W. 710, rests upon the distinction be- 
tween property, although it is adverse to 
Bush v. Steinman, on the relation of mas- 
ter and servant. In that case the de- 
fendant was employed by a committee 
of a club to do certain work to the club 
rooms, and he contracted with a gas- 
fitter to fix the gas fixtures. The gas- 
fitter sent a boy to do the work, and in 
negligently using a flame the gas ex- 
ploded and injured the plaintiff. It was 
held, that the defendant was not liable, 
because the boy was not his servant, but 
the servant of the gas-fitter ; the gas-fit- 
ter being an independent contractor. 
The court followed Quarman v. Burnett, 
and approved the distinction as to fixed 
and movable property, stating, "If a 
man has anything to be done on his own 
premises, he must take care to injure no 
one in the mode of conducting the work ; 
whether it be a passenger in the street or 
a servant employed about his work, 
seems to make no difference." In this 
it follows Sangher v. Pointer. The same 
ruling and distinction was made in Allen 
v. Hayward, 7 Ad. & El. 960. In 



Reedie v. H. V. Railroad Co., 4 Exch. 
244, the injury was done by the negli- 
gence of the servant of the contractor — 
or the servant's servant — but the defend- 
ant was held not liable ; on the ground 
of contractor and contractee. The court, 
alluding to the distinction between fixed 
and movable property, said: " On full 
consideration, we have come to the con- 
clusion that there is no such distinction, 
unless perhaps in cases where the act 
complained of is such as to amount to a 
nuisance, and in fact that according to the 
modern decisions, Bush v. Steinman must 
be taken not to be law, or at all events 
that it cannot be supported on the ground 
on which the judgment of the court pro- 
ceeded." The case of Knight v. Fox, 
5 Exch. 721 , is still stronger. In Wheate- 
ley v. Patrick, 2 Mees. & Welsh. 650, the 
opinion was placed on the rule adverse 
to Bush v. Steinman, but did not allude 
to the distinction between fixed and mov- 
able property. In Overton v. Freeman, 
11 C. B. 867, Maule, J., said that the 
case of Bush v. Steinman has been con- 
sidered as having laid down the law erro- 
neously. The case of Peachey v. Row- 
land, 13 C. B. 182, is similar, but does 
not refer to Bush v. Steinman. The cases 
of Ellis v. Sheffield Gas Co., 2 El. & Bl. 
767, Leslie v. Pounds, 4 Taunt. 649, and 
Hobbel v. Railroad, 4 W., H. & G. 254, 
are contrary to Bush v. Steinman, The 
chancellor's opinion in Mayor v. Bailey, 
2 Denio433, and Harris, J., in Gardner 
v. Heartt, 2 Barb. 165, and the case of 
Wiswall v. Brinson, 10 Ired. 554, sus- 
tains the distinction made in Bush v. 
Steinman. Blake v. Ferris, 1 Seld. 48 ; 
Stevens v. Armstrong, 2 Id. 435 ; Lesh- 
er v. Navigation Co., 14 111. 85; Wil- 
liard v. Newbury, 22 Vr. 458 ; Batty 
v. Duxbury, 24 Id. 155, reject the dis- 
tinction made in Bush v. Steinman. 

In Mayor v. Bailey, 2 Denio 433, the 
city was held liable for the damages 
caused by the breaking of the Croton 
dam, on the ground that it was the owner 
of the land upon which the dam was 
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erected, approving the rule in Bush v. 
Steinman. And the same distinction was 
approved in Althorf v. Wolfe, the court 
stating that the owner of fixed property 
is " bound to manage his property so 
that others are not injured," no matter 
whether the injury is caused by the own- 
er's servant, or the servant of his ser- 
vant, or the servant of a contractor, or 
whether the act was done within the 
scope of the employment. In Hilliard v. 
Richardson, 3 Gray 349, in a well con- 
sidered opinion, the court rejects the dis- 
tinction and held, that there are not two 
rules for the liability, one when the ser- 
vant acts within his authority, the other 
when he acts concerning fixed property ; 
and states that "the proposition that a 
person shall be answerable for any injury 
which arises in carrying into execution 
that which he has employed another to 
do, ignores all limitations of legal re- 
sponsibility ; and this is the ground upon 
which Bush v. Steinman rests." It is 
true that this proposition goes too far, 
because, for the master to be responsible 
" for any injury which arises in carrying 
into execution that which he employed 
another to do," would hold the master 
responsible for the acts of an independent 
contractor, and the servant or servants 
of the contractor ; and destroy the rule 
that he is only responsible for the acts of 
his servant when done within the scope 
of his employment, allowing the act of 
the servant's servant within this sphere 
to be the act of the former. Substan- 
tially the same position was held in De- 
Forrest v. Wright, 2 Mich. 368, and Paw- 
let v. Railroad Co., 28 Vt. 297. 

Recollecting that the case of Bush v. 
Steinman decided, that the master being 
the owner of fixed property, he is liable 
for any injury caused in the use of or 
work on or concerning such property, 
whether the act of his servant's servant 
or not ; and with respect to movable 
things, the person who has the immediate 
charge is to be deemed the master ; 
in Railroad v. Gallagher, the father 



would be deemed the master, or where 
a person hires a coach and horses ; 
the stable-keeper also furnishing the 
driver, or owning the coach, hires the 
horses, the driver being also furnished ; 
the hirer and not the person who fur- 
nished the driver would be deemed the 
master. But the law is settled otherwise, 
and now by the weight of authority, the 
owner of the horses in the above illustra- 
tion is the master, and the distinction, 
with respect to fixed property, is repu- 
diated, and the rule settled in these cases 
as it is in the whole doctrine of master 
and servant, that the master is responsi- 
ble for the acts of the servant done 
within the scope of his employment ; 
and if the usual and ordinary method 
or manner of doing the same requires 
the employment of others by the servant, 
such other is not the servant of the ser- 
vant, but the servant of the master. 

The case of Bush v. Steinman has 
been recognised and approved in the fol- 
lowing cases : Mathews v. Waterworks, 3 
Camp. 403 ; Stone v. Cartwright, 6 Term 
411 ; Burgess v. Gray, 1 Com. B. 578 ; 
Randleson v. Murray, 8 Ad. & El. 109 ; 
Fenton v. Packet Co., 8 Id. 835 ; Stone 
v. Codman, 15 Pick. 297 ; Lowell v. 
Railroad Co., 23 Id. 24 ; Mayor v. Bai- 
ley, 2 Denio 434 ; Gardner v. Heartt, 3 
Id. 232 ; Wiswall v. Brinson, 10 Ired. 
554 ; Buffalo v. Holloway, 14 Barb. 
101 ; Althorf 'v. Wolfe, 22 N. Y. 355 ; 
Stone v. Railroad Co., 19 N. H. 427 ; 
Memphis v. Lasser, 9 Humph. 760 ; 
Nashville v. Brown, 1 Heisk. 1 ; Silvers 
v. Nerdlinger, 30 Ind. 53 ; Myers v. 
Snyder, Bright. 489. And rejected or 
denied in Gilbert v. Beach, 4 Duer 430 ; 
Boswell v. Laird, 8 Cal. 469 ; King v. 
New York, 66 N. Y. 181 ; Ryder v. 
Thomas, 13 Hun 296 ; Conlin v. Charles- 
ton, 15 Rich. L. 201 ; Benedict v. Mar- 
tin, 36 Barb. 288 ; McCafferty v. Spuy- 
ten Duyvil R. R. Co., 61 N. Y. 178. And 
overruled or repudiated in Quarman v. 
Burnett; Hobbellv.R. R. Co., 4W., H.4 
G. 254 ; Hilliard v. Riclmrdson, 3 Gray 
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349 ; Painter v. Pittsburgh, 46 Penn. St. Cuff v. Railroad Co., 35 N. J. L. 17 ; 

213 ; Hughes v. Boyer, 9 Watts 556 ; Kellogg v. Payne, 21 la. 575 ; Allen v. 

Weyrantv. R. R.Co., 3Duer 360; Powle Willard, 57 Penn. St. 381 ; Gourdier v. 

v. Hider,6 E. & B. 208 ; Chilcot v. Srom- Cormack, 2 E. I). Sm. 254. 

ley, 12 Ves. 114 ; Bardv. Yohn, 26 Penn. John F. Kelly. 

St. 482 ; Pack v. NewYorlc, 8 N. Y. 222 ; Bellaire, Ohio. 



Supreme Court of Michigan. 

FREDERICK C. LEWIS v. THE FLINT AND PEKE MARQUETTE 
RAILWAY CO. 

In an action for damages on account of negligence, if it appears that the accident 
by which plaintiff was injured resulted from an intervening cause, and was only 
connected with defendant's negligence by the fact that the latter brought plaintiff 
into the position where the accident occurred, the plaintiff cannot recover. 

A passenger by railway was carried past his station, and informed by the con- 
ductor that he was about two car lengths therefrom. He thereupon alighted, intend- 
ing to reach a highway which crossed the track near that point. He found, however, 
that he had been carried further than two car lengths, and being familiar with the 
locality started to walk back along the track intending to cross a cattle -guard which 
he knew lay between him and the highway. In the dark he slipped on the brink of 
the cattle-guard and falling into it was seriously injured. Held, that his injury was 
not proximate to defendant's wrong, and he was not entitled to recover. 

Error to Wayne. 

Case. Plaintiff brings error. Affirmed. 

This was an action to recover damages for a personal injury. 
The facts as they appeared on the trial were as follows : 

The plaintiff resides in the township of Huron, a few miles east 
of Belden station on the road of defendant. He was at Wayne 
station on the evening of January 12th 1883, awaiting the train 
which was to go south past Belden in the night. The train left 
Wayne at 3.05 in the morning of the 13th, and he procured his 
ticket and took passage for Belden, where the train was due at 3.30. 
The night was dark, cold and wet. The train stopped when " Bel- 
den" was called and plaintiff got off. Belden was only a flag 
station for this train, and there was no one in charge of the station 
house, and no light there. When plaintiff got off the train he was 
told by the brakeman or conductor that they had run by the station 
about two car lengths, and he replied that if that was all it was no 
matter, as he had to go that way. An east and west highway 
crosses the railroad about twenty-four rods south of the station 



